X4 lit Thiy Pién Hoa Binh dung quy trinh va khai niém Duty of Care

Luat sw Pao Tang Duc

Trude nhiéu dién bién gﬁn day tai Viét Nam va trong thoi dai thang du tin hoc
toan cau, nhiéu ngudi Viét trong nudc 13n hai ngoai ban khoang tu hoi:

1. Tai sao nha cAm quyén CSVN vén dimg viing trong vi tri cai tri mic dau
tham nhiing ngay mot té hai, kinh té lun bai so v&i cac qudc gia lang giéng, mat
cht quyén trén nhiéu vung lanh thd va lanh hai cho cudng quyén Trung Qudc
va nhiing vién chirc hanh xir quyén hanh hoan toan vo trach nhiém, gay tang
toc, chét choc va dau thuong cho toan dan?

2. Trong khi tham hoa mdi trudng Formosa tai mién trung dang dién ra thi TBT
dang CSVN khong thém dodi hoai t6i dan nghéo, ma tri lai tuoi cudi tay bat
mat mung véi lanh dao cua tdp doan Formosa. Sau d6 Thu Tuéng CSVN
Nguyén Xuan Phuc lai qua mat moi thu tuc phéap 1y, don phuong ky két thoa
udc véi tap doan Formosa, nhan gid boi thudng ré nhu béo 1a $500 triéu my
kim, thay vi hang chuc hodc trim ty bdi thudng cho quyén loi cia dan toc? Tai
sao vién chirc CSVN “x4 lil dting quy trinh”, giét hai ca trim ngudi dan vo toi
va gdy vO van thiét hai vat chat 13n tinh than cho dan chung ma van khong mot
101 hoi 16i, khong mot ty ban diéu tra, khong mot thii tuc phép 1y nao can thiét
dé tim hiéu nguyén nhan, trimg phat ké c¢6 15i hoic bdi thudng thiét hai?

Tra loi van nan thir nhat c6 vé don gian.

Ly do 1a vi dang CSVN 1a mét trong nhitng dang cong san hiém hoi con lai ciia
nhan loai, phat Xuét tir hé théng bé Tam Quéc Té cua Lé Nin, van hanh theo



nguyén tac Tap Trung Dan Chii (democratic centralism), cudp chinh quyén va
duy tri chinh quyén bang bao luc ctia quan doi va cong an, hoan toan khong can
su ung ho cta toan dan va ho duoc huin luyén trong truong dang rang bao 1au
quan doi va cong an con trung thanh vadi dang thi dang s€ mudn ndm trudng tri.

Tuy nhién tra 10i cho van nan thi hai thi twong déi phirc tap hon.

Muon nam bat toan dién nguyén do, chiing ta phai y thirc sau sac hai khai niém
ma nguoi cong san thuong khoe khoang. B¢ 1a “van hda cong san” va “phap
che xa hoi chu nghia”.

Tuy nhién mét cach don gian va d& hiéu hon thi ngudi cong san vo luong tim
nhu thé vi vin hoa cong san va phap ché xa hoi chii nghia hoan toan véng bong
mot khai niém ruong cot cia nén dan cha phap tri: d6 1a khai niém “duty of
care”.

T6i suy nghi nhiéu ngdy va nhiéu tudn ciing khong thé tim duoc mot khai niém
tuong tu trong vin hoa va luat phap cua Viét Nam ngay nay dé chuyén dich.
Mot cach tong quat thi ¢ thé hiéu “duty of care” 1a “trach nhiém can trong”
trong moi tac dong ciia mdt ¢4 nhan trong xa hoi (van hoa), nhét 1 khi c4 nhan
d6 giir mot trong trach luat dinh (luat phap), dé tranh thiét hai cho tha nhan.

Khai ni¢m duty of care nay la mot trong nhirng khai niém rudng cot cua hé
thong luat phap tai cac qudc gia theo Common Law nhu Vuong Qubc Thong
Nhat Anh, Hoa Ky, Canada, Uc, Tan Tay Lan ... va khai niém nay cling dugc
du nhép vao hé théng Civil Law cua luc dia Au Chau qua y ni¢m devoir de
vigilance cta Phap ching han.

Tai Uc Pai Loi, theo Law Handbook 2017, thi duty of care dugc dinh nghia nhu
“ mot trach nhi€ém, dugc luat phap cong nhan, phai trdnh nhitng hanh vi ham
chtra nhiéu hiém nguy qua mic cho tha nhan” (Duty of care can be defined as



“an obligation, recognised by law, to avoid conduct fraught with unreasonable
risk of danger to others”) (www. lawhandbook.org.au)

Cubn hanhbook nay ciing cho biét:

“Khong c6 mdt cong thirc nhét dinh nao dé phan dinh moét trach nhiém can
trong gitta ngudi va nguoi. Tuy nhién, phién xtr ndi tiéng Donoghue v
Stevenson [1932] AC 562 xéac dinh hai yéu té c6 thé hinh thanh mot trach nhiém
can trong nhu sau:

1. Kha nang tién doan hop ly (reasonable foreseeability) va

2. Su gan giii (proximity).

Néu ké 1am sai ¥ thtc ring, hodc dang 18  phai y thac rang, hanh dong hoic
khiém khuyét hanh dong cia minh c6 thé gay thuong tich hodc thiét hai quyén
loi phap ly cua mét ngudi khac khi ngudi nay khong c6 kha nang tu bao vé
quyén loi cua minh, thi dd c6 mot twong quan gan gii khoi sinh mot trach
nhiém can trong. Trach nhiém can trong 1a mot van dé luat va co thé bibac bo
trén can ban cong chinh(public policy) (vi du néu toa an tham dinh rang sy hién
hitu ctia trach nhiém cin trong 1a khong cong bang trong trudng hop nay)”

That ra moi luat phap tai cac quoc gia trén thé gi6i deu phat xuat tir nhitng ban
gia tri dao dtrc pho thong nhit cta xa hoi va nhimg nén vin minh 16n cta nhan
loai déu c6 nhitng ban gia tri vi tha twong ty. Nén Van Hoa La-Hy Thién Chaa
Gi4o tai tdy phuong, nén Van Hoa Tam Gido (Phat Lao Khong) tai Pong A,
Nén Vin Hoa Hoi Gido tai Trung Pong va Bac Phi va nén Vin Hoéa Ba La Mon
tai An DJ.



Mot khi y niém duty of care dugc hinh thanh thi s€ c¢6 hai hé luy quan trong lién
hé trong nén phap ly cia mot qudc gia. P 14 cac y niém vé negligence (cau tha,
khinh xuét) bao gom civil negligence (ho hoic dan luat) dua dén boi thuong
thiét hai (damages) nhu mot hinh phat va criminal negligence (t61 khinh Xuét) la
mot trong toi hinh luat c6 thé dua dén giam cam. Toi ndy thong thuong 13 két
qua cia mot hanh vi hoan toan lanh nhat hodc khinh thuong tinh mang hoéc su
an nguy cua tha nhan.

MJdi nén van héa trudng thanh hau cac khai niém dao dtc c6 thé duge chuyén
hoa thanh nhiing can ban phap ly nhu thé can phai it nhat ca ngan nam mdéi hinh
thanh.

Tinh than vi tha cia cdc nén vin hoa nay, tuy theo hoan canh cua mdi qudc gia
c6 thé duoc luat hoa qua luat dan gian (tirc truyén thong bat thanh vian hodc qua
cac phién xu cua cac toa an nhu Common Law cua Anh Quéc), hodc duoc cac
qudc hoi thong qua trong cac sac luat (statute laws) hodc duoc khic ghi vao cac
ban hién phap dé trd thanh nén tang cta trat tu x4 hoi (hién dinh hoa).

Su vung 1én vii bdo cua ¥ thirc hé gido diéu Mac- Lé vao dau thé ky 20, dudi su
diéu hudng cta phong trao Dé Tam Quédc Té Cong San va su tan lun tuong dbi
nhanh chong trong vong 70 nim cua y thitc hé nay tai Lién X6, Pong Au, di
huay diét tinh than vi tha cta cac nén vin hoa truyén théng va thay thé bang cai
ma cac dang cong san goi mot cach mo ho 13 “van hoa cong san”.

Tuy nhién, cling nhu bat clir mot nén vian hoa nao clia nhan loai, nén vian hoa
cong san cling can phai ca ngan nam mai hinh thanh. Rat tlec la dai khéi cac
dang cong san trén thé gidi da ticu vong chi sau 70 nam cam quyén va su séng
con ctia cac dang CS con lai trén thé gidi ciing rat mong manh.



Trong khi d6, su tan pha cia ho dbi vé6i cac nén vian héa truyén théng vo cing
16n lao, hién thuc va di hoa v6 ciing. Mot trong nhitng hau qua ctia con cudng
phong y thirc h¢ Mac Lé tai Viét Nam la sy tan diét moi ban gia tri dao duc
truyén thong nhu nhan nghia 18 tri tin (Nho Gido), tir bi va tri tué (Phat Gido),
10ng béc 4i vi tha (Thién Chaa Gido)...Tac dong huy diét nhung khong thay thé
duoc béng mot ban gia tri dao dlc cao ca hon dua dén su Véng bong toan dién y
niém duty of care trong van hoa cdng san Vi¢t Nam hién dai.

Thém vao do, thai su phu cua y thirc hé¢ Mac Lé 1a Lé Nin luén nuéi dudng mot

long khinh bi tan cung moi gia tri dao dirc tiéu tu san (bourgeois) va chir tin cua
tiéu tu san 601 v6i ong chi 13 rac rudi. Chinh vi thé cac ché do cong san san sang
gat gam trang tron nhan dan ma khong hé cam thay luong tAm c6 van nan.

Chang han khi can thiét ho c¢6 thé hién dinh hoa Tam Quyén Phan Lap trén hinh
thirc (g6m hanh phap, lap phap va tu phap), nhung cung mot lugt ho cling hién
dinh hoa diéu 4 hién phap (gitr doc quyén cho dang), khong cho phép tu phap
doc 1ap va hién dinh hoa nguyén tac tap trung dan chu. Ket qua la tam quyén
phén 1ap chi hién dién trén hinh thirc nhung hoan toan vang bong trong thuc
chat.

T6i khong phai mot luat su hanh nghé tai Viét Nam nhung cling mudng tuong
rang, trong hé théng luat phap, cac bo luat CSVN ciing c6 thé c¢6 cac hinh thic
khéac nhau lién hé dén trach nhiém can trong, to1 cau tha nhu t6i vo y lam chét
nguoi theo diéu 128 BLHS 2015 ...vi ho sin sang danh cép hinh thirc cua cac
luat I¢ tay phuong, nhung cac vién chure trach nhiém, muén song con, phai hoan
toan tuan thu chi thi ctia cip trén theo tinh than dang tri va nguyén tic dan chu
tap trung.

Hau qua 1a nén vin héa 1an phap 1y CSVN, trong thyuc chét, hoan toan ving
bong ¥ ni€m duty of care.



HAau qua trudc mat cia sw vang bong duty of care ma toan dan chirng kién
la:

1. Xa 1t thuy dién HO H6 cubi nim 2016 va xa 1 thuy dién Hoa Binh méi day
gay thiét hai tai san 16n lao va hang trim ngudi mat mang, trong d6 o nhiéu em
bé va phu nir co thé 16a 16 ma nhing vién chitc CSVN trach nhiém van c6 thé
khoi hai tuyén bd “xa 1i dung quy trinh” trén sy dau kho cta nhan dén.

2. Khong mdt vién chure trach nhi€ém nao bi diéu tra, truy ctru va truy to vé civil
negligence hodc criminal negligence va di nhién khong c¢6 nan nhan nao dugc
boi1 thuong thiét hai tai san hoac nhan mang

3. Trén binh dién cao hon 1a chu quyén qudc gia dan toc, nhitng ké chiu trach
nhi¢m trong BO Chinh Tri dang CSVN, chua c6 ké nao bi truy t6 vé hinh
(criminal negligence) hay ho (civil negligence) khi ban Ai Nam Quan, Hoang
Sa, Mot phﬁn Truong Sa, mdt nira Thac Ban Gibe cho Trung Qué)c,

4. Trén binh dién quéc phong, nhan vat chiu trach nhiém nao ra 1€nh cho nhiing
binh si Viét Nam tai Gac Ma phai buong sung trd thanh bia ban cua hai quan
Trung Quoc cling chua bi truy to6 vé hinh hay hd nhu trén.

Nhu nhiing ngudi dan Viét binh thuong, sinh séng trong nudc hoic hai ngoai,
ching ta ngdm ngui roi 1¢ khi nhin hinh anh cta nhitng nguoi déan, phy ni, tré
em lam 1ii, 16a 16 chét chim trong bun nho nudc 11, trong khi TBT Nguyén Phu
Trong va cac vién chirc CSVN cao cap xa Il tuoi cudi, tay bat mat muing véi
cac dong chi cua ho, hau nhu chua co viée gi xay ra trén dat nudc nay.

Pang CSVN di hity diét nén van hoa truyén théng va nén vin hoa cong san thi
chua hoi du thoi gian hién hitu. Tuy nhién ngay ca néu dan toc Viét Nam chd
thém mot ngan nim nira dé nén van hoéa cong san hinh thanh thi nén vin hoa dé
cling chi s€ dao tao nhirng con nguoi mau muc nhu Stalin, Mao Trach Dong,
Kim Nhat Thanh déu la nhirng quai vat khat mau cua nhan loai. Nén vin hoa



cong san d6 co thé 1a my mong dbi voi TBT Nguyén Phu Trong nhung o rang
s€ la 4&c mong kinh hoang ctia dan toc Vi¢t Nam.

Nhin su van hanh cta lich st nhéan loai va budc di bat kha van hoi cua quan
diém dan chu hién dinh, phap tri va da nguyén. Nhin sy thoai trao ciing bat kha
vang hoi ciia doc tai dang tri trén toan thé gidi, ching ta c6 thé manh dang két
luan réng dang cong san Viét Nam s€ di¢t vong va dan tdc Vi¢t Nam s€ vuon
1én trong mot tuong lai khong xa. Nén vin héa dan toc qua 5000 lich st di toi
luyén cho dan toc nay nhitng ban tay va khéi oc tuyét voi, khong d& gi bi huy
hoai bdi mot ¥ thirc hé dién 0.

Tuy nhién nghich luan ching ta phai d6i pho 1a cudc doi ciia mdi con nguoi,
mdi thé hé con dan Viét Nam déu vo gid. Budc ho phai chd doi dén khi lich st
vt TBT Nguyén Pha Trong va dong chi ctia 6ng vao sot rac cta lich sir 13 phai
hy sinh hanh phiic ctia nhiéu ca nhan va thé hé dan Viét roi.

Pang CSVN d4 lam tit nguyén qua nhiéu ca nhan va thé hé dan Viét tran quy.

Chinh vi thé, m01 con dan nude Viét déu c6 mot duty of care quan trong, mdi
gi®, moi phut, modi gay trong cudc song ctia minh, thuc diy chung ta gop phan
dap dd doc tai, xay dung mot nén dan cht hién dinh, phap tri va da nguyén trén
dat nude Viét Nam.



